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URGENT APPLICATION



To,
The Registrar,
High Court of Delhi at New Delhi,

Sir,

Kindly treat the accompanying application as an urgent one in accordance with the High Court Rules and Orders.

Petitioner is filing this writ petition under Article 226 of the Constitution. Matter is extremely urgent and important as prayed. Therefore, list the matter on 19.4.2022.
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NOTICE OF MOTION 

To,
The Standing Council
Union of India
High Court of Delhi, New Delhi,


Sir,

Please find enclosed herewith the copies of above-mentioned Writ Petition, which is being filed today before this Hon’ble Court and likely to be listed before the Hon’ble Court on 19.04.2022 or any other date fixed by the registry.

It’s for your information and necessary action. 
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SYNOPSIS AND LIST OF DATES
[bookmark: _Hlk113186660][bookmark: _Hlk113190332]Petitioner is challenging the validity of provisions of Waqf Act 1995, which is made under the garb of managing waqf properties but there are no similar laws for followers of Hinduism, Buddhism, Jainism, Sikhism, Judaism, Bahaism, Zoroastrianism & Christianity. Hence, it is against the secularism, unity and integrity of the nation. The Waqf is not mentioned anywhere in the Constitution. However, if the Act is enacted to secure fundamental rights guaranteed under Articles 25-26, then it must be in consonance with the Articles 14-15. The Act has no Statement of Objects and Reasons. Yet, if it is enacted under Entry-10 and Entry-28 of the List-3 of the Schedule-7, then it must be gender-neutral religion-neutral. Likewise, If the impugned Act has been made to protect the rights guaranteed under Articles 29-30 then it has to cover all the minorities i.e., followers of Jainism, Buddhism, Sikhism, Judaism, Bahaism, Zoroastrianism, Christianity, and not only Islam.
Ordinarily, Centre cannot make Tribunals arbitrarily beyond the scope of Articles 323A–323B, but if the impugned Act is enacted under Article 245 and Entry-97 of the List-1 of the Shedule-7, then the Tribunal has to perform in consonance with Articles 14-15. Moreover, the Religious Endowment Act 1863, Indian Trustees Act 1866, Indian Trust Act 1882, Charitable Endowment Act 1890, Official Trustees Act 1913 and Charitable and Religious Act 1990 are made to manage trusts and religious endowments of all communities. But rather than unifying them and making a “Uniform Code for Trust and Trustees, Charities and Charitable Institutions, Charitable and Religious Endowments and Religious Institution”, Centre has arbitrarily enacted the impugned religion-biased Act against the basic tenets of Articles 14-15. 
The Indian Constitution establishes three types of Courts: (i) Union Judiciary under Articles 124-146, (ii) High Courts under Articles 214-231, and (iii) Subordinate Courts under Article 233-237. The intention of the Constitution makers was that all the matters relating to Civil dispute shall be decided by the Courts of Original Civil Jurisdiction constituted under Chapter-VI of the Constitution, and particularly under Section 9 of the Civil Procedure Code 1908.
Waqf Board which has Muslim MLA, Muslim MP, Muslim IAS Officer, Muslim Town Planner, Muslim Advocate, Muslim Scholar, Mutawallis; are paid from the public exchequer, though Centre doesn’t collect even one rupee from any Mosque Mazar Dargah. On the other hand, States collect around One Lac Crore rupees from Four Lac Temples but there are no similar provisions for Hindus. Thus, the Act offends Article 27.
Petitioner is challenging the validity of S. 4, 5, 6, 7, 8, 9, 14 of the Act, as these provisions grant special status to Waqf properties denying equal status to Trust, Mutts, Akharas, Societies and confer unbridled powers to Waqf Boards to register any property as Waqf property. There is no safeguard for Hindus Jains Buddhists Sikhs and other Communities to save their properties from inclusion in the list of Waqf issued by Waqf Boards. Therefore, Hindus Jains Buddhists Sikhs Bahais Christians Zoroastrians are discriminated. It offends Articles 14-15.
Moreover, no elaborate provision has been made in Sections 4, 5, 36, 40 of the Waqf Act to identify and determine the status of property as Waqf property and the provision made for inclusion of a property as Waqf property is not in conformity with the principles of natural justice guaranteed under Articles 14 of the Constitution. 
In Section 40 of the Act, a unique provision has been made authorizing the Waqf Boards to make an enquiry in respect of any land to find out as to whether the property is Waqf property or not. In case Waqf Board has reason to believe that any property of Trust, Mutts, Akharas and Societies is a Waqf property, it may call upon the Trust or Society to show cause as to why such property be not registered as Waqf property. The decision of the Board is final subject to any order passed by Tribunal. Thus, fate of properties     of Trust, Mutts, Akharas and Societies are subject to will of Waqf Board and therefore they have been placed as Subordinates to Waqf Boards, which is against the spirit of Articles 14 15, 26, 27 and 300-A.
Approximate number of registered Waqf properties in India is stated to be 6.6 lakhs and accounts for around eight lakh acres of land throughout the country and this makes Waqfs the third largest landholder after the Railways and Ministry of Defense. In last 10 years, Waqf boards have rapidly captured the lands of others and declared those properties as Waqf property. The result is that at present 6,59,877 properties according to data released by Waqf Management System of India (WAMSI) working under Ministry of Minority affairs, up to July 2020, have been registered as Waqf property. It is estimated that 6,59,877 properties registered so far cover around 8 lakhs acres.
Waqf Boards have been given special powers in S. 54-55 in the matter of removing encroachment, in section 89 for giving just two months’ notice before filing suit and in section 107 exempting from applicability of the Limitation Act for recovery of possession of Waqf property. Though, Trustees, Managers, Shebaits, Mahants and other similarly situated persons managing and administering Trusts, Mutts, Temples, Akharas and religious properties do not enjoy such rights and power. Such conferment     of special status to Waqf Boards is clearly in violation of Article 14 and 15(1) of the Constitution. 
S. 107 provides that Limitation Act shall not apply to suit for possession of property comprised in Waqf or possession of interest in such property whereas applies in the matter of recovery of property belonging to Hindus Jains Buddhists Sikhs others. The effect is that it gives unlimited power to the Waqf Board to recover any property in the name of Waqf whereas on the other hand, the remedy to recover properties belonging to Hindus Jains Buddhists Sikhs and others is barred after a particular period of time.
The power of Civil Court to determine the issues relating to title has been taken away by creating Waqf Tribunal under S.83 as a substitute, which consists only one judicial member. Moreover, Parliament has no power to establish Tribunals beyond the scope of Article 323-A. It is apparent that the matters enumerated in Article 323-A do not attract property disputes relating to Charitable and Religious properties. Petitioner submits that Waqf Board cannot decide complicated questions of Civil Disputes relating to Title and Possession of property.
22.11.1995: Centre enacted Waqf Act, 1995 to give unbridled powers to Waqf Boards and to discriminate similarly situated trust & religious properties of other faiths. (Annexure-1)
20.09.2013: Centre amended Waqf Act, 1995 thereby changing the definition of Waqf, bringing the concept of auqaf and conferring unbridled powers to Waqf Boards.
13.4.2022:	Petitioner withdrew similar PIL (Annexure-2).
18.4.2021: 	Sections 4, 5, 6, 7, 8, 9 and 14 of the Waqf Act, 1995 are arbitrary irrational and offends Articles 14-15 of the Constitution but successive government did nothing to correct it. Hence, this petition in the public interest.
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PIL TO CHALLENGE CONSTITUTIONAL VALIDITY OF WAQF ACT 1995
To, 
THE HON’BLE CHIEF JUSTICE 
AND LORDSHIP’S COMPANION JUSTICES 
OF THE HON’BLE HIGH COURT OF DELHI
HUMBLE PETITION OF ABOVE-NAMED PETITIONER  
THE MOST RESPECTFULLY SHOWETH AS THE UNDER:
1. Petitioner is filing this petition as a PIL under Article 226 seeking appropriate writ/order/direction/declaration that the State can enact only Uniform Law for Trust-Trustees, Charities-Charitable Institutions and Religious Endowments-Institutions as enumerated in Item 10 and 28 of List-III, Seventh Schedule in consonance with Articles 14-15, and can’t make separate law for Waqf and Waqf properties. Petitioner also seeks writ/order/direction/declaration that Sections 4-9 of the Waqf Act, 1995 are arbitrary irrational and offends Articles 14-15 hence void and inoperative. Alternatively, petitioner seeks declaration that dispute relating to religious properties between communities can be decided only by the Civil Court under Section 9 of the Civil Procedure Code, and not by any Quasi-Judicial Tribunal. Petitioner also seeks direction to the Centre/Law Commission of India to draft a ‘Uniform Code for Trust-Trustees and Charities-Charitable Institutions’ in spirit of Articles 14-15 and publish the draft on website for public debate and feedback.
2. Petition is not guided by self-gain or for gain of any other individual person, institution or body. There is no motive other than the larger public interest and national interest in filing this writ petition.
3. Petitioner has no personal interest or individual gain, private motive or oblique reasons in filing this PIL. It is totally bona-fide and in the interest of socially economically downtrodden citizens. Petitioner has not filed any other similar petition in this Court or any other Court.
4. The source of averments made in this PIL is personal knowledge and the information collected from government websites & newspapers.
5. Present petition is to secure secularism and to promote unity and integrity of the nation. It is also for the benefit of poor, disabled, EWS and socially-economically down trodden citizens. As they are incapable of accessing this Hon’ble Court themselves, petitioner is filing this PIL to secure their most important fundamental right guaranteed under Articles 14-15 of the Constitution of India.
6. Centre is likely to be affected by the orders sought in this petition, which has been impleaded as Respondent. No other persons, bodies, institutions are likely to be affected by order sought in this petition.
7. Petitioner is Ashwini Kumar Upadhyay. Res. G-284, Govindpuram, Ghaziabad-201013, No: 08800278866, Email: aku.adv@gmail.com, PAN: AAVPU7330G, AADHAAR: 659982174779. Annual Income is Rs. 12 Lakh. Petitioner is an Advocate and a social-political activist, striving for the development of socially-economically downtrodden citizens. Petitioner is able to bear the cost, if imposed by the Court.
8. That Hindu religious and charitable institutions are governed by The Religious Endowment Act 1863, The Indian Trust Act 1882 and Charitable and Religious Trust Act 1920. These enactments have made provision for creation, management and resolution of disputes. The Waqf Act has given uncontrolled powers to Waqf Boards and Waqf properties have been placed over and above other charitable religious institutions. No other enactments referred to above has conferred such wide powers and status to Hindu and other non-Islamic religious institutions. That in view of the definition given in the Shariat Act, the ‘Waqf” comes within the ambit of personal law of Muslims relating to religion. The submission is that State cannot make any law giving special status and rights to a particular religious community within the four corners of Constitutional provisions and State cannot show its inclination towards one religion in a Secular State. It is submitted that the State cannot make any law in respect of a religious community beyond the scope of Articles 25-26 and a usufructuary mortgagee cannot make a valid Waqf of his rights, for he is not the owner and the mortgage is an evasion of Mahomedan law against usury. Copy of the Waqf Act 1995 is annexed herewith Annexure-1. (pg. 50-99)
9. [bookmark: _Hlk83240552]Petitioner has not submitted any representation to the respondents. Petitioner withdrew similar petition [WP(C)1080/2021] from Apex Court with liberty to approach the High Court. [Annexure-2, pg. 100]
10. The Facts constituting cause of Action: Parliament cannot make law in to give special status and to discriminate similarly situated other religious communities. Thus, impugned provisions offend Articles 14, 15, 25, 27, 300-A. Right for filling suit before the Civil Court has been taken away conferring the powers on Waqf Tribunal, which cannot be substitute of Civil Court. Moreover, Parliament cannot establish Tribunals beyond the scope of Article 323-A of the Constitution.
11. The nature of injury caused or likely to be caused to the public: The interest of Hindus Jains Buddhists Sikhs and other Non-Islamic religious communities is involved in the matter and public in general is suffering due to conferment of unbridled powers to Waqf Boards and granting special status to Waqf properties and thus others are being discriminated before law and denied equal protection of law.
12. Parliament has conferred special status to Waqf Boards and created special forum like Waqf Tribunal at the cost of State exchequer and the impugned Act has given unbridled powers to Waqf Board for including any property even a trust property as Waqf property. There is no limitation for recovering the Waqf property whereas similarly situated trust and endowments face the embargo of law of limitation, there is no similar provision available to trust to regain its lost property and further there is no provision to save the interest of properties belonging to non-Muhammdans from being illegally included in the list of Waqf. The Waqf Boards in arbitrary manner without due process of law, are taking advantage of undue powers under the Act 1995 captures lands of other communities even the Government and Nazul land over which no Muslim  may have any right or claim.
13. That Waqf has not been separately mentioned in the seventh schedule. The law made by Parliament relating to Waqf should be within the scope of Trust, religious charitable institutions, religious endowments and religious institutions subject to personal law of Muslims. Many Trust, Charitable and religious endowments were made before the enactment of Waqf Act 1954 and Waqf Act 1995 viz. The Religious Endowment Act 1863, The Indian Trustees Act 1866, The Indian Trusts Act 1882, The Charitable Endowment Act 1890, The Official Trustees Act 1913, The Charitable and Religious Act 1920. The Waqf Act has been made in addition to and in derogation of the above-mentioned enactments which were made for Trusts and Religious Endowments of all communities. There was no occasion for Parliament to enact a separate law giving special status to Waqf properties which is not available to other religious communities governed by the aforesaid enactments. In the Constitution Waqf has not been given any special status and the same is at par with other charitable and religious institutions and they cannot enjoy any special right over and above those applicable to Trusts, Charitable and Religious Institutions being run by Hindu community or non- Islamic religious group.
14. That in S. 3(r) of the Waqf Act the scope of the term Waqf has been widened. “Waqf” means the permanent dedication by any person, of any movable or immovable property for any purpose recognized by Muslim law as pious, religious or charitable and includes- (i) a Waqf by user but such Waqf shall not cease to be a Waqf by reason only of the user having ceased irrespective of the period of such cesser; (ii) a Shamlat Patti, Shamlat Deh, Jumla Malkkan or by any other name entered in a revenue record; (iii) “grants”, including mashrat-ul-khidmat for any purpose recognized by the Muslim law as pious, religious or charitable; and (iv) a Waqf-alal-aulad to the extent to which property is dedicated for any purpose recognized by Muslim law as pious, religious or charitable, provided when the line of succession fails, the income of the Waqf shall be spent for education, development, welfare and other purposes as recognized by Muslim law, and “Waqif” means any person making such dedication”. The term “Waqif” in S. 3(r) is not complete as it provides that “Waqif” means ‘any person making such dedication’ leaving the words ‘the property must belong to the dedicator.’ As quoted above in para 176 Mulla in his book has defined the term “Waqif” as recognized in Islamic law.
15. Under S. 3(r)(i), Waqf shall not cease to be a Waqf by reason only of the user having ceased irrespective of period of such cesser. Hence, a clue has been given to capture any property on the pretext that once upon a time the same was the Waqf property. S.4 provides that survey Commissioner will conduct survey and submit a list of auqaf existing in the State. S.5 lays down that after receiving report of Commissioner and examination made by Waqf Board the State shall publish a list of Sunni auqaf or Shia auqaf in existence at the commencement of the Act. S. 4(3) only provides that survey Commissioner after making such enquiry as he may consider necessary submit his report in respect of auqaf existing at the date of commencement of the Act. No elaborate provision has been made in S 4(3) to verify as to whether the particular property is a Waqf property, when Waqf was created and in what manner or basis the property is being claimed to be Waqf property and further that there is no title dispute in regard to the property either raised by any member of Muslim or Hindu community. There is no provision for giving notice to the general public and to conduct open hearing to enable the affected persons or the persons have interest or title over the property to present their case.
16. There is no provision for public notice by survey Commissioner before inclusion of the name of Waqf-auqaf in the list being recommended to the Government under S. 4 on the basis of which the final list is to be published under S. 5 of Act, 1995. S. 4 of the Act confers arbitrary, un-guided and un-checked powers violating the concept under Article 14 to the survey Commissioner and is absolutely in derogation of interest of non-Islamic religious groups and therefore, S. 4 of the Act, 1995 is unconstitutional.
17. Section 6 of Act,1995 provides that if any person is aggrieved with the inclusion of any property as Waqf property in the notification issued by the Government under S. 5, he may file a suit before the Tribunal before the expiry of 1 year from the date of the publication of the list of Auqaf. Section 6 & 7 of the Act is arbitrary as the aggrieved person may not be in position to know about the survey Commissioner and as to when the property was declared to be Waqf property and included in the list. Secondly, the Parliament cannot take away the power of Court by conferring such power on a tribunal constituted beyond the scope of Article 323A. In this regard elaborate submissions will be made while submitting on Section 83 of the Waqf Act, 1995.
18. It is further submitted that by amendment Act-27 of 2013 in S. 6 of Act 1991 the words ‘any person aggrieved’ was added after deleting the words ‘any person interested therein’, with the sole object to include even the persons belonging to Hindu and non-Islamic religious communities. The term ‘person interested in a Waqf’ has been defined in Section 3(k) as thus: “(i) Any person who has a right to offer prayer or to perform any religious rite in a mosque, Idgah, imambara, dargah, khanqah, peerkhana and karbala, maqbara, graveyard or any other religious institution connected with Waqf or to participate in any religious/charitable institution under the Waqf. (ii) the Waqf and any descendant of the waqif and the mutawalli”.
19. The effect of deleting the word ‘person interested in Waqf’ is that the inclusion of a property as a Waqf property in the notification is also applicable to non-Muslims. If there is dispute between two groups of the persons professing Islam, a person of any other community will not be affected but now in the garb of the term the ‘person aggrieved’ a person of another religion will also be required to challenge the list in the tribunal even though he might not have any source of knowledge of entire proceeding initiated and finalized under S. 4-5 of the Act,1995.
20. Section 6 arbitrarily favors the Muslim community and discriminates others on the basis of religion and therefore, offends Article 14-15 and same is liable to be struck down.
21. Before 2013, in S. 8, there was provision that the cost   of making survey publication of the list of Waqf shall be borne by all the mutawalli of the Waqf but now Section 8 reads: “State Government to bear cost of survey.- The total cost of making a survey including the cost of publication of the list or lists of auqaf under this Chapter shall be borne by the State Government”. Now the cost of survey and publication of Waqf is borne out from public exchequer. Thus, the tax payer money is being spent for the cause of Waqf and promotion of Islam. Therefore, S. 8 of the Act, 1995 is clearly in violation of the provisions contained in Article 14, 15 and 27 and also the principles of Secularism.
22. Section 9 provides for establishing and constituting Central Waqf Council for the purpose of advising the Central Government, the State Government and the Waqf Boards on the matters concerning the working of Boards and for the due administration of auqaf. The members of the council must belong to Muslim community. The Union Minister in-charge of Waqf is ex-officio Chairperson.
23. The Hon’ble Court in catena of decisions has held that the concept of secularism is embedded in the very theme of the Constitution. No doubt Articles 14, 15, 27 restrain the State from making any law or taking any action on the basis of religion or to make any provision for the benefit of one religion and that the tax payer money cannot be utilize for the promotion of a religion. In other words, the State i.e. the Government and the Legislature and all other authorities enumerated in Article 12 of the Constitution cannot make any provision or take any action for the benefit and promotion of any religious community. It is relevant to mention that no provision like Section 9 has been made for constitution of any council for Hindu Trusts, Mutts, Endowments etc. for due administration of Hindu temples and religious places and there is no State patronage to them as is available to Waqf. Keeping in view the Constitutional provisions referred to above there can be no minister as in-charge of Waqf and further that the Central Waqf Council can have no power to advice the Central and State on the matters concerning the working of Boards and for due administration of auqaf. Therefore, S. 9 offends Articles 14, 15, 27 and against the principles of secularism and is liable to be declared void.
24. Section 28 provides that the District Magistrate, Additional District Magistrate or Sub-Divisional Magistrate shall be responsible for the implementation of decisions of Waqf Board which may conveyed through the Chief Executive Officer and the Board may, whenever considers necessary, seek directions from Tribunal for implementation of its decisions. It is derogatory for the District Administration to implement the decisions of the Waqf Board. In this way Waqf Board has been made a superior authority over and above the District Administration. At the same time there is no provision under any law conferring same status and power to the managers of Hindu Trusts. Therefore, Section 28 is arbitrary irrational and offends Articles 14-15.
25. Section 29 provides that the Chief Executive Officer or any officer of the Waqf Board subject to conditions as prescribed, be entitled to inspect in any public office, any records, registers or other documents relating to a Waqf or movable or immovable properties which are Waqf properties or claimed to be Waqf properties. Section 29(3) further prescribes that an agency of the Government or any other organization shall supply within 10 working days copies of the records, registers of properties or other documents relating to Waqf properties or claimed to be Waqf properties on a written request of Chief Executive Officer. Section 29 gives a special status to the Chief Executive Officers of the Waqf Boards and Waqf properties and even to the properties which are claimed to be Waqf properties. A special provision has been made for supplying copy of documents. Thus, it is against Articles 14-15.
26. Section 36 makes an additional provision apart from Section 5 for registration of any property as a Waqf property by State Waqf Board. Section 36 provides that “(1). Every Waqf, whether created before or after the commencement of this Act, shall be registered at the office of the Board (ii) Application for registration shall be made by the mutawalli; Provided that such applications may be made by the Waqf or his descendants or a beneficiary of the Waqf or any Muslim belonging to the sect to which the Waqf belongs.” The Person or Mutawalli desirous of registration of Waqf in the Waqf Board can file an application giving particulars contained in Section 36 and the Board can register the property as Waqf property. No procedure has been laid down to find out as to whether such property is actually Waqf property and whether any person of another religion has interest and title over the property being claimed as Waqf property.
27. Section 40(1) of the Act is manifestly arbitrary. It provides that (i) The Board may itself collect information regarding any property which it has reason to believe to be waqf property and if any question arises whether a particular property is waqf property or not or whether a waqf is a Sunni waqf or a Shia waqf, it may, after making such inquiry as it may deem fit, decide the question. (ii) The decision of the Board on a question under sub- section (1) shall, unless revoked or modified by the Tribunal, be final. (iii) Where the Board has any reason to believe that any property of any trust or society registered in pursuance of the Indian Trusts Act, 1882 or under the Societies Registration Act, 1860 or under any other Act, is waqf property, the Board may notwithstanding anything contained in such Act, hold an inquiry in regard to such property and if after such inquiry the Board is satisfied that such property is waqf property, call upon the trust or society, as the case may be, either to register such property under this Act as waqf property or show cause why such property should not be so registered: Provided that in all such cases, notice of the action proposed to be taken under this sub-section shall be given to the authority by whom the trust or society had been registered. (iv) The Board shall, after duly considering such cause as may be shown in pursuance of notice issued under sub- section (3), pass such orders as it may think fit and the order so made by the Board, shall be final, unless it is revoked or modified by a Tribunal.
28. It is relevant to mention that by virtue of Section 14 of Act 1995 the State Waqf Board consists of only Muslim members. The Board has been given power to decide as to whether a particular property is a Waqf property or not and even it under Section 40(3) can question any property belonging to any trust or society and has power to declare the same as Waqf property. No safeguard has been given to the persons whose property are being treated as Waqf property and even they have no occasion or opportunity to know about the order/ decision, if any, passed by Waqf Board under section 40. It is relevant to mention that the decision on the question as to whether the property owned by trust, society, mutt etc. is a Waqf property or not, is to be decided judicially wherein Waqf Board may be a party. The power given to Waqf Board under S. 40 is against the principle of natural justice. A person interested in a matter cannot be invested with the power to decide any question involving the interest of adversary party.
29. The property belonging to trust, mutts, society, temple, akharas of Hindu community cannot be given a lower status and they cannot be compelled to appear before the Waqf Board and make submissions. The Waqf Board cannot be conferred with the jurisdiction to decide the question of title of the property possessed by person of non-Islamic religion. The power conferred by Section 40 of the impugned Act is ultra vires to Article 14,15,25 and 300-A of the Constitution.
30. The Act has conferred special status to Waqf Boards and even the Collector of the District is supposed to implement the order of Waqf Board. In this regard the provision of Section 52 reads: (1) If the Board is satisfied, after making any inquiry in such manner as may be prescribed, that  any immovable property of a waqf entered as such in the register of waqf maintained under section 36, has been transferred without the previous sanction of the Board in contravention of the provisions of section 51 or section 56, it may send a requisition to the Collector within whose jurisdiction the property is situate to obtain and deliver possession of the property to it. It is highly derogatory that the Collector /District Magistrate of the District is required to implement the order of Waqf Board. No such status and power has been conferred to any trust, society, mutts etc. Therefore, the State has shown inclination towards waqf properties, which is against the basic concept of secularism and provisions contained in Articles 14-15.
31. The Chief Executive Officer of Waqf Board by Section 54 of the Waqf Act,1995 has been authorized to take steps to remove encroachment from alleged waqf property. It is submitted that once Waqf Board declares any property as waqf property though wrongly under Section 40, the person in possession over the property is deemed as encroacher of the property and the Chief Executive Officer exercising summary powers can take steps to dispossess and harass a lawful owner from his own property in violation of Section 300-A of the Constitution of India and also infringing his right under Article 25 of the Constitution.
32. The Constitution of India establishes three types of Courts- (i) Union Judiciary from Articles 124 to 146.  (ii) High Courts in the States from Articles 214 to 231. (iii) Subordinate Courts from Article 233 to 237. The intention of the Constitution makers is that all the matters relating to civil dispute should be decided by courts of original civil jurisdiction constituted under Chapter VI of the Constitution and Section 9 of the Civil Procedure Code.
33. The constitution of Tribunals for resolution of civil disputes is not permissible under the Constitution. By Constitution 42nd Amendment Part- XIV-A was added wherein Article 323-A and 323-B were inserted in the Constitution making provision for establishing tribunals to decide the nature of disputes enumerated therein. In Article 323-A Centre has power to enact law to creating Tribunals for service matters only whereas State can establish Tribunals for deciding the disputes relating to the matters enumerated in Article 323-B. In Article 323-A or 323-B, the land/property dispute or the disputes relating to waqf, trust or mutts properties have not been included. Therefore, Parliament has no legislative competence to create Waqf Tribunal for resolution of disputes between two religious groups and there may be complicated questions, substantial question and important questions of law, which cannot be decided by Tribunal under the scheme of the Constitution. It is relevant to mention here that every dispute of civil nature can be decided only by the Civil Court by virtue of Section 9 of the Civil Procedure Code (CPC). But Section 83 of Waqf Act, 1995 provides for establishing Waqf Tribunal relating to waqf or waqf property and Section 85 bars the jurisdiction of civil or revenue courts.
34. Section 83 reads: - (1) The State shall, by notification in the Official Gazette, constitute as many Tribunals as think fit for determination of any dispute, question or other matter relating to waqf property, eviction of a tenant or determination of rights and obligations of the lessor and the lessee of such property, under this Act and define local limits and jurisdiction of such Tribunals. (ii) Any mutawalli person interested in a waqf or any other person aggrieved by an order made under the Act or rules made thereunder, may make an application within the time specified or where no such time has been specified, within such time as may be prescribed, to Tribunal for determination of any dispute, question or other matter relating to waqf. (iii) Every Tribunal shall consist of— (a) one person, who shall be a member of the State Judicial Service holding a rank, not below that of a District, Sessions or Civil Judge, Class I, who shall be the Chairman; (b) one person, who shall be an officer from the State Civil Services equivalent in rank to Additional District Magistrate, Member; (c) one person having knowledge of Muslim law and jurisprudence, Member; and the appointment of every such person shall be made either by name or designation. (d) The terms-conditions of appointment including the salaries and allowances payable to the Chairman and other members other than persons appointed as ex officio members shall be such as may be prescribed. (iv) The Tribunal shall be deemed to be a civil court and shall have the same powers as may be exercised by a civil court under CPC while trying a suit or executing decree. (v) Notwithstanding anything contained in CPC, Tribunal shall follow such procedure as may be prescribed. (vi) The decision of the Tribunal shall be final and binding upon the parties to the application and it shall have the force of a decree made by a civil court. (vii) The execution of any decision of the Tribunal shall be made by the civil court to which such decision is sent for execution in accordance with the provisions of the CPC. (viii) No appeal shall lie against any decision or order whether interim or otherwise, given or made by Tribunal: Provided that a High Court may, on its own motion or on the application of the Board or any person aggrieved, call for and examine the records relating to any dispute, question or other matter which has been determined by Tribunal for the purpose of satisfying itself as to the correctness, legality or propriety of such determination and may confirm, reverse or modify such determination or pass such other order as it may think fit”.
35. From the above provision it is clear that Tribunal may be constituted at one or two places in the State which may decide cases on the basis of territorial jurisdiction. It is also clear that out of three members of the Tribunal there will be only one judicial member, one member of Executive and one member from Muslim Community. By virtue of S 83 any person interested in a waqf or any person aggrieved by an order or decision passed under the Act can file suit or application for redressal of grievance before Tribunal. This provision is applicable even to persons belonging to non-Islamic community. The creation of Waqf Tribunal is highly discriminatory within the meaning of Articles 14-15 and even otherwise Parliament has no power to create any Tribunal for the purposes beyond the scope of Article 323-A(1).
36. There is no elaborate provision for giving notice and giving opportunity of being heard to the members of non-Islamic community while including any property as waqf property in the list of waqf under Section 5 or under section 40 of the Act 1995. No provision has been made to give public notice and therefore the persons belonging to Hindu or non-Islamic community may not be able to know about the order and their fate to get justice cannot be sealed forever.
37. Another aspect of the matter is that in case the Waqf Board declares any property as waqf property under Section 40, no person of Hindu and non-Islamic community can have knowledge about such inclusion and such order cannot be questioned under Section 83. There may be cases when complicated questions of law relating to property dispute between two communities may be involved which needs expertise of subject of law and Tribunal been quasi-judicial authority may not be capable to deal such questions. In view of the facts mentioned above the establishment of Tribunal to decide the questions relating to waqf property is illegal and against the very concept of procedural justice as the Civil and Property disputes can be effectively decided by Ld. Judges of the Civil Court. Therefore, the bar created by Section 83/85 is absolutely illegal and unconstitutional. Section 88 restricts the right of any person to challenge any notification, order or decision made, proceeding or action taken by Central or State Government under the Act or any rule made thereunder. The citizens right to approach the court of first instance within their reach cannot be taken away. Therefore, Section 88 takes away the right to challenge notification which is perse ultra vires to Article 14 of the Constitution of India.
38. Section 89 provides for giving two months prior notice to the Waqf Board before filing any suit. But same status and right has not been given by Trust, Mutts, Akharas managing the religious properties of Hindus. The conformant special status to Waqf Board is denial of equality to similarly situated institutions of Hindus like Trust, Society, Mutts, Akharas etc. Therefore, it offends Articles 14, 15, 26.
39. Section 101 of Waqf Act is unreasonable and discriminatory and hit by Articles 14-15 in so far it confers status of public servant as defined under Section 21 of Indian Penal Code on Survey Commissioners, members and officers of the Board, Muttawalli and members of Managing Committee of Waqf Board or under any deed of Waqf while denying same status to the Trustees, Pujaris, Mahants and the persons administering temple, endowments, religious and charitable properties belonging to Hindus and non-Islamic religious communities.
40. It is very strange that Section 107 of Act, 1995 has given absolute relaxation of law of limitation for recovery of waqf properties. It is submitted that similarly situated religious properties belonging to society, trust, mutts, akharas of Hindus have not been granted such exemption. Thus, its manifestly arbitrary and offends Articles 14-15.
41. There can be no discrimination in the matter of recovery of possession of religious property. The law of Limitation in regard to adverse possession and recovery of possession is governed by the Limitation Act. The Waqf properties cannot be singled out from the operation of Limitation Act which is applicable to Hindu and non- Islamic religious communities in the matter of recovery of religious properties. There is no valid reason to grant exemption from Limitation Act only for recovery of Waqf properties. Special provision made in favor of Waqf property is highly discriminatory and against the interest of properties belonging to Hindus and non-Islamic community. The effect of Section 107 is that Waqf Boards have been given free hand to recover any property after lapse of years but at the same time Hindus cannot recover their lost properties or properties encroached by members of Muslim community or Waqf Board after lapse of period of limitation.
42. That it is relevant to mention that the Parliament by enacting the places of worship (Special Provision Act,1991) has declared that the nature of religious property like temple, mosque, church etc. existing on 15.08.1947 shall be maintained. The effect of Section 107 is that Muslims can recover their properties without being obstructed by any length of time but at the same time Hindus will be deprived to regain their properties captured by Muslims in utter violation of law, even by raising constructions at the same very place where temple existed. Therefore, the impugned provision is against the spirit of Articles 14 and 15 of the Constitution of India.
43. It is relevant that there is an Act known as Administration of Evacuee Property Act, 1950 and S. 8 of the said Act provides that any property, declare to be evacuee property under section 7 shall be deemed to have vested in the custodian for the State. The Waqf Act has gone to the extent that the provisions of the Act will apply to  any evacuee property if the same was comprised in any Waqf.
44. That it is noteworthy that by Waqf amendment Act 1984 section 66 H was added to Waqf Act 1954 to include evacuee properties after lapse of 34 years and same provision has been incorporated in section 108 of Act 1995. There is no justification to grant status of Waqf to any evacuee property after a lapse of so many years even without making any provision for determination of fact as to whether such property was a Waqf property or not. Therefore, the provisions contained in section 108 of Waqf Act 1995 are unreasonable and illegal.
QUESTION OF LAW
0. Whether Centre can enact a law conferring special right, unbridled power and superior status to the property      governed by personal law of one community and deny same status, right or power to others? Whether the definition of Waqif given in Section 3(r) is mischievous, vague and incomplete and it should be read as the ‘person having ownership of the property’ to be dedicated for creating Waqf?
0. Whether Centre can make a special law for Waqf within the subjects enumerated under Item 10/28 of List 3 of Seventh schedule? Whether the law applicable to Trust, Endowments, Charitable and religious Institutions are also applicable to Waqf properties?
0. Whether Sections 4-5 of the Waqf Act 1995 offend Article 14-15 as no provision has been made for giving public notice and adopting a transparent fair procedure confirming principal of natural justice?
0. Whether remedy provided under Sections 6-7 for filing suit before the Waqf tribunal is not appropriate judicial remedy to the persons belonging to Hindu and other non-Islamic communities against the grievance of the list of the properties identified as Waqf properties in the list notified in section 5 of the Waqf Act 1995?
0. Whether Section 8 is against the principles of Secularism and Article 27 as the cost towards survey and publication of list is to  be borne from public exchequer by the State Government? Whether State can take interest and exercise it for administration of auqaf on the advice of Waqf council and there should be a minister in-charge of Waqf as provided in Section 9(1) and (2) of Waqf Act 1995?
0. Whether Sections 28-29 give special status to Waqf Boards in violation of Articles 14-15? Whether Waqf Board can be conferred with power to identify any property, property of trust and of society as Waqf property under section 40 of the Waqf Act 1995? Whether the power conferred by Section 36 and 40 is arbitrary irrational discriminatory and hit by Articles 14, 15, 25, 26 and 300-A? Whether the special power conferred on the Waqf Board to remove unauthorized constructions by Sections 52-55 is arbitrary irrational and offends Articles 14, 15, 26, 27?
0. Whether the property disputes relating to title and other questions between two religious communities can be decided only by Court and same cannot be decided by a quasi-judicial forum and Sections 83-85 are ultra vires to Article 323-A as Parliament has no power to create Waqf Tribunal to decide property dispute as substitute of Civil Court
       GROUNDS
A. Because the Waqf Act has been made in addition to and in derogation of the different enactments applicable to Trusts-Religious Endowments of all communities. Parliament cannot enact a separate law giving special status to Waqf properties which is not available to other communities governed by The Religious Endowment Act 1853, The Indian Trusts Act 1882, The Charitable Endowment Act 1890 and The Charitable and Religious Act 1920 Act and other like enactments. 
B. Because in the Constitution, Waqf has not been given any special status and the same is at par with other charitable and religious institutions and they cannot enjoy any special right over and above those applicable to Trusts, Charitable and Religious Institutions being run by Hindu community or non- Islamic religious group.
C. The Religious Endowment Act 1863, The Indian Trust Act 1882 and Charitable and Religious Trust Act 1920 have provisions for creation, management and resolution of disputes. The Waqf Act has given wide and uncontrolled powers to Waqf Boards and Waqf Properties have been placed over and above other charitable religious institutions. No other enactments has conferred such wide powers and status.
D. Because State cannot make any law giving special status and rights to a particular community within the four corners of Constitutional provisions and it cannot show its inclination towards one religion. State cannot make any law in respect of a religious community beyond the scope of Article 25-26 read with Articles 14-15.
E. Because the definition of the term “Waqif” in Section 3(r) is not complete as it provides that “Waqif” means ‘any person making such dedication’ leaving the words ‘the property must belong to the dedicator.’ The provision in Section 3(r)(i) that a Waqf shall not cease to be a Waqf by reason only of the user having ceased irrespective of the period of such cesser. Hence, there is scope to capture any property on the pretext that once upon a time the same was Waqf property.
F. Because no elaborate provision is made in Section 4(3) to verify as to whether the particular property is a Waqf property, when Waqf was created and in what manner or basis the property is being claimed to be Waqf property. There is no title dispute in regard to property either raised by any member of Muslim or Hindu community. There is no provision for giving notice to the general public and to conduct open hearing to enable the affected persons.
G. Because there is no provision for giving public notice by survey Commissioner before inclusion of the name of Waqf-auqaf in the list being recommended to the Government under Section 4 on the basis of which the final list is to be published by Government under Section 5. This provision confers arbitrary and un-checked powers violating the concept of Article 14 to the survey Commissioner and is absolutely in derogation of interest of non-Islamic groups and discriminate them on the ground of religion in violation of Article 15.
H. Because Section 6 favors the Muslim community and discriminates others and therefore offends Article 14, 15, 25 and 26. Sections 6-7 are arbitrary as the aggrieved person may not be in position to know about the working of Survey Commissioner and as to when the property was declared to be Waqf property and included in the list. These provisions are in derogation of Article 14,15,25, and 26 of the Constitution.
I. Because if there is dispute between two groups of Islam, no one will be affected but now in the garb of the term ‘person aggrieved’ a person of another religion will also be required to challenge the list in the tribunal even though he might not have any source of knowledge of the entire proceeding initiated and finalized under Sections 4-5.
J. Because the cost of survey and publication of Waqf will be borne out from public exchequer. Thus, tax payer money is being spent for the cause of Waqf and for promotion of Islam. Therefore, Section 8 not only offends Article 14, 15,27 but also the principles of Secularism. The Court in catena of decisions has held that secularism is embedded in the very theme of the Constitution. Articles 14, 15, 27 restrain the State from making any law or taking any action on the basis of religion or to make any provision for the benefit of one religion. The tax payer money cannot be utilized for promotion of one religion.
K. Because no provision like Section 9 of the Act, 1995 has been made for constitution of any council for Hindu Trusts, Mutts, Endowments etc. for due administration of Hindu temples and religious places and there is no State patronage to them as is available to Waqf. Keeping in view the Constitutional provisions referred to above there can be no Minister as in-charge of Waqf and further that Central Waqf Council can have no power to advice the Centre and State on the matters concerning the working of Boards and for due administration of auqaf. Therefore, Section 9 is ultra vires to Article 14,15,27 and against the principles of secularism and is liable to be declared void.
L. Because Waqf Board has been made a superior authority over and above District Administration. At the same time there is no provision under any law conferring same status and power to the managers of Hindu Trusts. Therefore, the provisions contained in Section 28 is arbitrary irrational and offend Articles 14, 15, 27 of the Constitution. Similarly, Section 29 gives special status to the Chief Executive Officers of the Waqf Boards and Waqf properties and even to the properties which are claimed to be Waqf properties. A special provision has been made for supplying copy of documents. Hence, it is arbitrary.
M. Because the person desirous of registration of Waqf in the Waqf Board can file an application giving particulars contained in Section 36 and Board can register the property as Waqf property. No procedure has been laid down to find out as to whether such property is actually Waqf property and whether any person of another religion has interest and title over the property being claimed as Waqf property.
N. Because the virtue of Section 14, Waqf Board consists only Muslims. The Board has been given power to decide as to whether a particular property is a Waqf property or not and under section 40 it can question any property belonging to any trust or society and has power to declare the same as Waqf property. No safeguard has been given to the persons whose property are being treated as Waqf property by the Waqf board and even they have no occasion or opportunity to know about the decision, if any, passed by Waqf Board under section 40. The decision on the question as to whether the property owned by trust, society, mutt etc. is a Waqf property or not, must be decided judicially wherein Waqf Board may be a party. The power given to Waqf Board under section 40 is against the principle of natural justice and fair play. A person interested in a matter cannot be invested with the power to decide any question involving interest of adversary party. Therefore, Section 36 and 40 have been enacted against Articles 14, 15, 25, 26.
O. Because the property belonging to trust, mutts, society, temple, akharas of Hindu community cannot be given a lower status and they cannot be compelled to appear before the Waqf Board and make submissions. The Waqf Board cannot be conferred with the jurisdiction to decide the question of title of the property possessed by Hindus Jains Buddhists Sikhs and other non-Islamic religion. The power conferred by Section 40 of the impugned Act is ultra vires to Article 14, 15, 25, 26 and 300-A of the Constitution of India.
P. Because it is highly derogatory that the Collector /District Magistrate is required to implement the order of Waqf Board. No such status and power has been conferred to any trust, society, mutts etc. Therefore, the State has shown inclination towards waqf properties, which is against the basic concept of secularism and Articles 14-15. Once Waqf Board declares any property as waqf property though wrongly under Section 40, the person in possession over the property is deemed as encroacher of the property and the Chief Executive Officer exercising summary powers can take steps to dispossess and harass a lawful owner from his own property in violation of Section 300-A.
Q. Because the intention of the Framers was that all the matters relating to civil dispute should be decided by courts of original civil jurisdiction constituted under Chapter-VI. Under Article 323-A or 323-B the land / property dispute or the disputes relating to Waqf, trust or mutts’ properties have not been included. Hence, Parliament has no legislative competence to create Waqf Tribunal for resolution of disputes. It may be between two religious groups and there may be complicated questions, substantial question and important questions of law, which cannot be decided by Tribunal under the scheme of the Constitution.
R. Because Tribunal may be constituted at one or two places in the State which may decide cases on the basis of territorial jurisdiction. It is also clear that out of three members of the Tribunal there will be only one judicial member, one member from Executive and one member from Muslim Community. By virtue of section 83(2) any person interested in a waqf or any person aggrieved by an order or decision passed under the Act can file suit or application for redressal of the grievance before the Waqf Tribunal. This provision is applicable even to persons belonging to Hindu or non-Islamic community.
S. Because creation of Waqf Tribunal is arbitrary and offends Articles 14-15 and even otherwise Parliament has no power to create any Tribunal beyond the scope of Article 323-A. The Act violates Article 300-A and also infringes the right of non-Muslims guaranteed under Articles 25-26. There is no elaborate provision for giving notice and opportunity of being heard to non-Muslims while including any property as waqf property in the list under Section 5 or section 40 . No provision has been made to give public notice and therefore the persons belonging to Hindu or non- Islamic community may not be able to know about the order  and their fate to get justice cannot be sealed forever.
T. Because every dispute of civil nature must be decided by Civil Court by virtue of S. 9 CPC. There may be cases when complicated questions of law relating to property dispute between communities may be involved which needs expertise of subject of law. Tribunal being quasi-judicial authority may not be capable to deal such questions. Establishment of Tribunal to decide the questions relating to waqf property is illegal and against the concept of procedural justice as Civil and Property disputes can be effectively decided by Civil Court. Therefore, the bar created by Section 83/85 of the Act,1995 is absolutely illegal and unconstitutional.
U. Because law of limitation cannot be relaxed in the matter of recovery of waqf property as such special provision is highly discriminatory and against the fate of properties belonging to non-Muslims. Effect of the impugned Section 107 is that Waqf Boards have been given free hand to recover any property even after 50 years but Hindus cannot recover their properties after lapse of limitation period. Muslims can recover their properties without being obstructed by any length of time but Hindus will be deprived to regain their properties captured by in utter violation of law, even by raising constructions at the same very place where temple existed. Hence, S. 107 brazenly offends is Article 14-15.
	
V. 
PRAYERS
It is respectfully prayed that the Hon’ble Court may be pleased to issue an appropriate writ, order or direction to the respondents to:
a) [bookmark: _Hlk113187579]direct and declare that Centre can enact only Uniform Law for Trust and Trustees, Charities and Charitable Institutions, and Religious Endowments and Institutions as enumerated in Item 10 and 28 of the List-III of Seventh Schedule in consonance with Articles 14-15; and can’t make separate law for Waqf and Waqf properties;
b) [bookmark: _Hlk83107485]direct and declare that Sections 4, 5, 6, 7, 8, 9, 14 of the Waqf Act, 1995 are manifestly arbitrary, irrational and offend Articles 14-15 of the Constitution of India, hence void and inoperative;
c) alternatively, direct & declare that the dispute relating to religious properties shall be decided by the Civil Court only under Section 9 of the Civil Procedure Code 1908, and not by Waqf Tribunal;
d) direct the Centre or Law Commission of India to draft a ‘Uniform Code for Trust-Trustees and Charities-Charitable Institutions’ in spirit of Articles 14-15 and publish it for public debate and feedback;
e) pass such other order(s) as the Court deems fit and proper. 
18.04.2024					(Ashwini Kumar Upadhyay)
New Delhi					 Petitioner-In-Person
IN THE HIGH COURT OF DELHI AT NEW DELHI
     		WRIT PETITION (C) NO …….. OF 2022
       (PIL UNDER ARTICLE 226 OF THE CONSTITUTION)
IN THE MATTER OF:
ASHWINI KUMAR UPADHYAY				…PETITIONER
VERSES
UNION OF INDIA & OTHERS 				...RESPONDENTS 
AFFIDAVIT
I Ashwini Kumar Upadhyay aged 47 years, S/o Sh. Suresh Chandra Upadhyay, Office at 15, M.C. Setalvad Chambers, Supreme Court, New Delhi-110001, R/o G-284, Govindpuram, Ghaziabad-201013, at present at New Delhi, do hereby solemnly affirm and declare as under:
1. I am petitioner above named and well acquainted with facts and circumstances of the case and as such competent to swear this affidavit.
1. There is no personal gain private motive oblique reasons in filing this petition.
1. It is bona-fide and purely in larger public interest and in the interest of justice.
1. I have gone through the Delhi High Court (Public Interest Litigation) Rules, 2010 and do hereby affirm that the petition is in conformity thereof. 
1. I have no personal interest in the litigation and neither myself nor any body in whom I am interested, would in any manner benefit from the relief sought in the present litigation save as a member of the General Public. 
1. The petition is not guided by self-gain or gain of any person, institution, body and there is no motive other than of Public Interest.
1. I have done whatsoever enquiry which was in my power to do, to collect all data /material which was available/relevant for this Court to entertain the petition. 
1. I have not concealed any data/material/information which may have enable Court to form an opinion whether to entertain petition or not.
1. I have read and understood the contents of accompanying synopsis and list of dates pages (4-9) and writ petition pages (10-47) and total pages (1- 103) which are true and correct to my personal knowledge and belief.
1. Annexures filed along with this petition are true copy of respective original. 
1. Averments are true and correct to my personal knowledge and belief. No part of this Affidavit is false nor has anything material been concealed there from.
DEPONENT
						(Ashwini Kumar Upadhyay)
VERIFICATION: I, the Deponent do hereby verify that contents of the affidavit are true and correct to my personal knowledge and belief. No part of it is false nor has anything material been concealed there from. I solemnly affirm today i.e. 18th day of April 2022 at New Delhi. 
 								           DEPONENT
						(Ashwini Kumar Upadhyay)


APPENDIX

ARTICLE 14 OF THE CONSTITUTION OF INDIA
14. Equality before law The State shall not deny to any person equality before the law or the equal protection of the laws within the territory of India 
ARTICLE 15 OF THE CONSTITUTION OF INDIA
15. Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth
(1) The State shall not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them
(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject to any disability, liability, restriction or condition with regard to
(a) access to shops, public restaurants, hotels and palaces of public entertainment; or
(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of State funds or dedicated to the use of the general public
(3) Nothing in this article shall prevent the State from making any special provision for women and children
(4) Nothing in this article or in clause ( 2 ) of Article 29 shall prevent the State from making any special provision for the advancement of any socially and educationally backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes
			LIST-III, CONCURRENT LIST, SEVENTH SCHEDULE
10. Trust and Trustees
28. Charities and Charitable Institutions, Charitable and Religious Endowments and Religious Institutions.
		SECTION 9 OF THE CIVIL PROCEDURE CODE
9. Courts to try all civil suits unless barred- The Courts shall (subject to the provisions herein contained) have jurisdiction to try all suits of a civil nature excepting suits of which their cognizance is either expressly or impliedly barred.
[Explanation I].- A suit in which the right to property or to an office is contested is a suit of a civil nature, notwithstanding that such right may depend entirely on the decision of questions as to religious rites or ceremonies.
[Explanation ll].- For the purposes of this section, it is immaterial whether or not any fees are attached to the office referred to in Explanation I or whether or not such office is attached to a particular place.].
